Isbester v Knox City Council [2015] HCA 20
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Tania Isbester owned a Staffordshire Terrier, Izzy, who attacked y V- g
anot'her dog. The owner of thg other dog was also attacked, and Pro bono - Mabo v Queensland (NO 2) [1992] HCA 23 v
received a 1.5cm wound to her finger.
Ms Hughes, the Council's Co-ordinator of Local Laws was the In 1982.Eddie (Koki) Mab.o and five other Meriam people from Murray
person responsible for the regulation of domestic animals under the Isla.nd mn the Torres St'ralt started a legal case to seek recognition of
Domestic Animals Act 1994 (Vic). She led the investigation into Ms native title for the Meriam people of Murray Island.
Isbester’s dog Izzy and determined the charges to be laid. The High Court decided that the legal doctrine from the time of
The Council convened a panel to consider the case and decide 1zzy’s colonisation, terra nullius, was not valid. Terra nullius meant that the
fate. Ms Hughes sent a letter to Ms Isbester inviting her to attend the British believed the land (of Australia) belonged to no-one at the time
panel and present evidence. The letter also outlined the conclusions of colonisation and therefore the Meriam people could not ‘own’
that could be reached by the panel, the make up of the panel, and the their land.
roles of those on the panel.
The High Court recognised that Indigenous people had continued
The letter stated that ownership of their land after colonisation in certain cases. This
“[t]he officer involved in the investigation may be present but they will not principle is called native title.
be involved in the decision making.”" Unfortunately Mr Mabo did not live to see the success of his case,
Ms Isbester attended the panel and presented evidence in support he died six months before the High Court judgment was delivered.
of Izzy. Ms Hughes was also involved in the panel, and the The case was very controversial at the time because farmers were
decision making process. After hearing evidence and discussing concerned that they may lose their land to Indigenous people.
the case with the panel members (including Ms Hughes), the Two barri Mr Ron C dDrB K Coh 10
Chairman of the panel instructed that the dog should be destroyed wo arrlste'rs, Mron astan and Dr Bryan Keon-Cohen gave
and had Ms Hughes draft reasons for his approval and signature. years of their time for free to assist Mr Mabo in his case because
they thought it was important for the Indigenous people of Australia.
Ms Isbester was then informed of the decision by letter. . i i
Important Note regarding Ms Hughes: The Mabo case led to the Native Title Act 1993 and other laws that
Ms Isbester challenged the decision in the Victorian Supreme Court . ¢ the High Court ud tated enshrined native title in Australian law. The High Court has continued
claiming that Ms Hughes had apprehended bias. t}?;rtﬁe ﬁr?dirg of ;:;réiegflse csl ate to make decisions that reinforce native title rights.
What is apprehended bias? bias “implies nothing about how L | Aid - Dietrich v Th n 1 2] HCA
v L e 1 o Ms Hughes in fact approached the ega d Dietrich v e Quee [ 29 ] C 57
The concept that “a judge is disqualified if a fair minded lay observer . _ . . .
. . : . matter. It does not imply that she In December 1986, Olaf Dietrich arrived in Melbourne after a trip to
might reasonably apprehend that the judge might not bring an acted otherwise than dilicentlv. and in Thailand dth dav by th I deral Poli
impartial mind to the resolution of the question the judge is required d th her d t'g ,,6}{_’I ailand. He was a.rre'ste t ¢ next day by the Australian Fe era Police
to decide.”? accordance with her duties. owever and was charged with importing seventy grams of the drug heroin. There
this did not negate the circumstances was compelling evidence that Dietrich had swallowed small packets of
The Supreme Court ruled that there was no apprehension of bias as that led to the conclusion of the drug to smuggle them through customs. He claimed in court the
the setting of a local council was very different to that of a Court. apprehended bias. drugs had been planted by the Police.
g‘?’ xf/vrote t};atk’l’tf;e'inst?tlgci(énaé setting b.eﬁng qui:ei‘?tifferent ftfm Justice Gageler wrote that: Dietrich was charged in County Court of Victoria on four charges relating
at of a court, the fair-minded observer will expect little more than ) to drue trafficki der th toms Act 1901 (Cth). Durine the trial h
an absence of personal interest in the decision and a willingness to Ms Hughes might have developed, s © CTUg Haticing undet fie Customs ¢ 20 (C. )- During the trial he
. . . . ) .93 Ms Isbester’s prosecutor, a frame of mind had no legal representation. He had applied for assistance from the Legal
give genuine and appropriate consideration to the application”. . , , J , : . . .
incompatible with the dispassionate
patible with the disp t Aid Commission of Victoria but they would not represent him unless he
They ruled that Ms Hughes’ previous involvement in the case did not  evaluation of whether administrative action agreed to plead guilty to all charges. He also applied to the Supreme
result in apprehension of bias. should be taken against Ms Isbester ... Ms Court of Victoria for legal assistance but this request was also denied.
I Hughes’ frame of mind might have affected
Ms Isbes'ter FOOk her case to the Court of Appeal W}}O also dismissed the%iewsﬁ;he ex;:ressed asi memberj?)cf the He was convicted in the Victorian County Court of three out of four
her application. Special leave was granted by the High Court to hear Panel.” charges brought against him. Dietrich appealed his convictions to the
the case. Supreme Court, but the Court refused to hear his appeal. He appealed
The High Court reversed the decision of the other courts and found " to the High Court of Australia.
;_}Ilatﬁ f;lf-r}rlltlr;ldfi obske)ll‘.ver ﬁlgsggeasz?ib;ﬂfgfretieréd Ctih?tnl}f[i *Kiefel et al. [12] A majority of judges in the High Court decided that Dietrich had the
tghes might not have brought a partia O the QeCISIon™ a2 right to a fair trial, and that the lack of legal representation meant that
It is important to note that the High Court did not say that Ms Hughes  «iefelet al. 501 the original trial was unfair.
was biased, only that a fair minded observer might think that she - cageler(es) o
was not impartial because of her role as an investigator in the case. Kefel et al [50] The justices also concluded that when an accused, through no fault
) . of their own, does not have legal representation when charged with a
As a result of this decision a new panel has to be convened to re- we. www.ruleoflaw.org.au serious offence, a judge may order the trial be stayed (delayed) until _ "
hear the case. This shows the importance of legal processes being 3 legal representation is available. Rule of Law Institluti]of Australia © 2016 -
‘*‘ Wwwmagnacartalegacyorg www.ruleorlaw.org.au *

perceived to be impartial and free from bias.
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Access to Justice & the Rule of Law

Glossary

Access to Justice

That people who need the legal system, to resolve
a dispute or make a decision about whether they
have broken the law, can go before a court of law
and be able to receive a legal decision regardless
of their status in society.

Presumption of Innocence

The prosecution must prove the accused is guilty
beyond a reasonable doubt. Until the court finds
the person guilty, they are seen as innocent. If an
accused is found guilty they can then be referred
to as an ‘offender’.

Right to Legal Representation

The High Court has found that a person charged
with a serious criminal offence has the right to
legal representation if they are unable to pay for
it themselves, and that having no representation
would lead to an unfair trial.

Accused

Person accused (but not convicted) of an offence.
Stay in Proceedings

Stopping the legal process of a trial.

Solicitor

A lawyer who prepares a brief of evidence and
legal arguments to be provided to a barrister who
will argue the case in court.

Barrister

A lawyer who specialises in presenting a case
in court to the judge and jury. They question
witnesses and evidence, and make opening and
closing statements.

Trafficking

Disposing of (selling) something for money or
something else of value.

Acquitted

When a judge or jury finds the accused person not
guilty.

Special Leave to Appeal to the High Court

For a case to be heard by the High Court a party
must seek special leave. A special leave hearing is
held where reasons are presented to persuade the
court the case is of sufficient interest/importance
to be heard.

Means test

A tests that looks at a persons assets and valuables
to decide whether they should be offered a service.

Costs Awarded Against A Party

Often a court will order the losing party to pay the
legal costs of the other party. This can include the
fees for their legal representation, and other costs
associated with the case.

Court Hearing

A court proceeding at a fixed date and time where
the parties are required to appear before the court.

What is Access to Justice?

An essential principle of the rule of law is that everybody
has access to justice. This means that people who have a
legal issue are able to access a solution to the issue.

Access to justice is an essential idea in both criminal and
civil proceedings.

Elements of Access to Justice:

1) People require access to the courts and legal
processes

The court system is an adversarial system, requiring both
parties to present evidence and argue their case in court.

2) People who make legal decisions must be free
from bias and make decisions based on the law

Decision makers in courts, and tribunals must make
decisions according to the law and be impartial. They must
also ensure that each party receives a fair trial or hearing.

3) Legal Aid is important in a complex and
adversarial legal system

Legal Aid is an essential service that provides legal
representation for those who cannot afford a lawyer. Its
funding is limited and it cannot assist all people who have
a legal issue.

4) Pro bono work from lawyers where Legal Aid
is not available

Many lawyers and law firms provide their time for free to
assist people who cannot afford legal representation. This
is called “pro bono'.

5) The Legal System must make reasonable
allowances for self represented litigants

Due to the high cost of legal representation many people
have started representing themselves in court. These
people are called self-represented litigants (SRLs).

The Magna Carta and Access to Justice

The Magna Carta is an important document in legal history which set out many of the
principles on which we base the rule of law. It was granted in 1215, over 800 years ago,
but the ideas about access to the courts, due process and that judges should know the
law and follow it remain as important now as they were 800 years ago.

Clause 17 - Access to Courts

5 botb) {uf'ndd mzpu{ fut - redunendu. 7ad facienidu pinggenrtu filiu |
et Comurua p\mtan fequt*mn&m nt'am ﬁtzncm%)'t ahquo {oco crto. |
“uthearof p <muque4; Gomtmm v-uu. G1eef mAnno q al qmox ymi

Common pleas shall not follow our court, but shall be
held in some fixed place.

Clause 40 - Due Process

wi Batts pmat'be«ro 1l uea)lgeﬁ lict hﬁh fuafine’
0. H ulls ueivem nufy ngab:m aur diffaatt rectutufhice
e aferre 7 i fne e fra cont-nof aswerrina - firales”

To no one will we sell, to no one will we refuse or delay,
right or justice.

Clause 45 - A Qualified and Independent Judiciary

Hol Racatt futheanol ub Gonftablartol Vicecom.,
b Batlunol e valby  fedre LogF Regra 72am bone char dferae,
We will appoint as justices, constables, sheriffs, or bailiffs

only such as know the law of the realm and mean to
observe it well.
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