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INTRODUCTION

Senate estimates hearings are held three times a year for the purpose of Senate
Committees examining the budget for CommonWkeagovernment departments and
agencies, including the economic regulatofgnong Western democracies, the Australian
Senate has been found to be likely to take oversight function more seriously than any
other, bar possibly the United States Senate.

On 11 June€010the Senate celebrated the milestone of having had Senate Committees,
and therefore Estimates, for 40 years.

Harry Evans, former Clerk of the Senate, ghml following words on 24 July 2008 a
speech marking the 40 years of Senate Caitees:
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House of the Parliament has been able to perform the legislative role that

the theorists of parliamentary government and the framers of the

Constitution envisaged, and has been eabto hold the executive

government more accountable than would otherwise have been the case.

The committee system has also reinforced a culture of independence in the

Senate which goes back to the days of Richard Baker and which has been

nurtured by long priods of nongovernment majorities and lack of
A2OSNYYSYyld O2yiNRt 2F (KS OKI YOSNWDoOdE

RoOLIA repeats the assertion made in our first report that the Estimates are arguably the
most critical and systematic element of the accountability mechanism applidabaur
Federal regulators. The hearing transcripts and written responses for Estimates are a key
record of the interaction of theParliament and theExecutive. Our regulators are
independent agencies and accountable only to the Parliament. It is rara Mnister to

direct one of these agencies to take a particular course of action

ROLIA
The Rule of Law Institute is an independent #poofit association formed to uphold the rule
of law in Australia. RoLIA has a keen interest in the conduct and oegah Senate

Estimateslt receives no funds from the Government.
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! Parliamentary Scrutiny of Government Performance in Australia, December 2009, 388.



1 To foster the rule of law in Australia.

To promote good governance in Australia by the rule of law.

1 To encourage truth and transparency in Australian Federal&tate governments,
and government departments and agencies.

1 To reduce the complexity, arbitrariness and uncertainty of Australian lame
administrative application
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The economic regulators RoLIA has surveyed are:

Australian Securities and Investme@emmission (ASIC)
Australian Competition and Consumer Commission (ACCC)
Australian Prudential Regulation Authority (APRA)

Fair Work Australia (FWA)

Australian Taxation Office (ATO)

Australian Crime Commission (ACC)

Australian Building and Constructionr@mission (ABCC)
Australian Communications and Media Authority (ACMA)
Therapeutic Goods Administration (TGA)
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A 1S 3 dzt |tot? NUdget is small compared to the balance sheefssome of the
companies that are regulated. However, for each dollar of reguiahere is multiplier
effect on cost structures for these companies, and ultimately this impacts the price for
goods and services. Also, the economic regulators inter alia protect and uphold the interests
of the 18 or so million Australians who workysainvest and purchase goods and services.
For example, ovethe past few years, ASIC and APRA have been required to deal with the
Global Financial Crisis, the collapse of financial institutions and flagging investor and
consumer confidence.Our regulabrs have been conferred extensive powers to gather
information and take action against individuals and corporate entities, and the Senate via
Estimates plays a key role in protecting fundamental rights and liberties by ensuring
accountability and transparey.

RoOLIA intends tanonitor and analyse eachround of Estimates hearirggand publish key
indicators of accountability and scrutiny



WHAT HAPPENS AT THESTIMATES
HEARING®

Regulators are accountable to the Parliament on their operations and aciivitree times

each year at the Estimates hearingfishe Senate Committees Senators are entitled to ask
jdzSaidAaz2ya 2F NBEIdz | ( 29ERdhg dederd 28(SptaisdeshtBay fieS € T { S
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again after the supplementary budget (October) and ifessary after additional estimates

come out (the following February).

There are several permanent Senate committees, knowmtanding committee® The
standing committee system was brought in to subdivide the Senate, as the whole cannot do
it all.? Theplan was that the Senate would become more efficient as it could deal with more
work.2 The Committees conduct estimates hearings into their areas of speciality.

The key committee RoLIA examined was the Economics Committee, as it covers the major
economc regulators. We also reviewed the Education, Employment and Workplace
Relations Committee which deals with the Australian Building and Construction Commission
and the more recently established industrial relations regulator, Fair Work Australia; the
Legaland Constitutional Committee which deals with the Australian Crime Commighi®on
Environment and Communications Committee which examines the Australian
Communications and Media Authority; and the Community Affairs Committee which deals
with the Therapetic Goods Administration

Whilst Senate Estimates hearings are held in public session, they are in some ways restricted
or closed inquiries. This is so because they do not take written submissions from the general
public and witnesses giving oral evidenaee drawn only from the ranks of personnel
employed in the Federal Public Service and its agencies.

hRISNBEQ ! dza G NI £ AT gtlitioh Pryvides S veryNcbnipiehedsive guide to
Estimates? describing them as:

6Estimates scrutiny is an importan LJ- NIIi 2 F (KS { Syl {
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provides the major opportunity for the Senate to assess the performance of

2 Senator Murphy, Senate Debates, 4 June 1970, p 2050
% bid.
4 http://www.aph.gov.au/senate/pubs/odgers/chap1618.htm


http://www.aph.gov.au/Senate/pubs/standing_orders/b05.htm#26
http://www.aph.gov.au/senate/pubs/odgers/chap1618.htm

the public service and its administration of government poéog programs.

It has evolved from early efforts by senators to elicit basic information about
government expenditure to inform their decisions about appropriation bills,
to a wideranging examination of expenditure with an increasing focus on
performance.lts effect is cumulative, in that an individual question may not
have any significant impact, but the sum of questions and the process as a
whole, as it has developed, help to keep executive government accountable
and place a great deal of information oime public record on which
judgments may be based.

Procedures currently applying to the consideration of estimates are as
follows. Twice each year, particulars of proposed expenditure and tax
expenditure statements are referred to the committees. The altars are
derived from the two sets of appropriation bills normally introduced twice
each year. Portfolio Budget Statements, tabled in May, and Portfolio
Additional Estimates Statements, tabled in February, assist the committees in
their examination of he particulars. Statements of expenditure from the
Advance to the Minister for Finance are also referred to the committees. For
the consideration of additional estimates in February, committees also have
access to other budget statements tabled with therfaulars. Annual
reportsof agencies, required to be tabled by @ttober, are also available for
O2y&aARSNI GA2Y Ay GKS O2yGSEG 2F +y 3S8SyO0
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While the Estimates are not the only oversight mechanism to wbigh regulators are
subjected, they are, unarguably, the most important. Other examples of oversight include
ASIC oversight via the Parliamentary Joint Committee on Corporations and Financial Services
and the Economics References Committee which from tiontme conducts hearings into
certain matters including taking evidence from the regulatory agencies.



METHODOLOGY

The transcripts of the Estimates hearings were studied. Information gleaned from these
reports was then put into Microsoft Excel filesdacompared.

We have selected to consider:

How many *questions were asked of each regulator;

Which Senator asked these questions;

How long were the opening statements read out by each regulator;

How many of the questions could not be answered and/or wareon notice;
How long it takes for each regulator to answer questions taken on notice;
How many written questions on notice were submitted; and

The length of each oral examination for each regulator.

NogakwhE
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I WljdzSaidAz2y Q staitemenR@ HuesfidhRspoked to elicit a response from a
regulator. This means that statements to other Senators or the chair are not included; nor
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response. Request® repeat answers are not included, nor are statements of thanks or
welcome.

Some questions are answered by Ministers and phélic servants in Departments under
whose aegis a regulator fallBhese are included as they are asked about the regulators.

During the hearings, from tim#® time regulators decline to answer because a question is
not in their area; because a court case is underway; or an investigation is underway; or
because it is not their place to offer an ansves; for example, it is a mat of government
policy. These questions are not those taken on notice and are difficult to report on.

Sometimeghe number of questions taken on notice exceeds the number of answers in the
I 2YYAGGSSQa lontkeids \ehsite TniS i©liedaddyis RoLlAsurvey hasreated
them asmore than one question taken on notice, but the Committee secretariat grouped
them as one.



OBSERVATIONS

1.0pening statements

The October Hearings are considered supplementary hearings so it is to be expected that
the length of and use abpening statements may b&horterthan for the June Estimates

After utilising statements for the first time in June, the ACCCAINO did not make usef
statements in October. FWA also had used quite a lgngtatement in June andid not
use a statement in October. Lengthy opening statements have the potential of limiting
guestion opportunities for Senators, andonsequently,from time to time overlylong
opening statements attract criticism from committee members.

The ABCC maalits longest statement yet, perhaps a reflection of its new Commissioner.

ASIC had committed in June to shorter statements and this was reflected in its much shorter
length of statementin October® ! t w! Q&4 dzaS 2F adr adSyYSyidia NBY
TGAhas never used an opening statement and continued this in October.

Length of opening statements in October 2010
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Approx time in hours

The TGA hadpparentlyalmost double the time compared with October 20@8tracting
extensive questions onegulation of devices, public perception of va@snand continual
disclosure requirementsThe timeallocationfor the TGA wadifficult to identify as the end
time wasomitted from the transcript, so & estimatewas madebasedon length of pages

I / | Q &doublédfaiBaOdomparadywithalasiNG

2.Allocation of time

and questions.! { L/
OctobeQ a

K Slh tNidi\rggard the @nmittee focused on the matterof coercive powers,
budget constraints, short selling and unfair mortgage exit fieeeelation to ASIC and on
deficiencies in procurement processedefined in the ANAO report, resourcing and the

by R

Fusion Centrén relation tothe ACC.

The ABCC lost quite a significant amount of toompared with last October, and they had
also lost time inthe June hearing compared tiune 2009. The ACMA also had thire
halved, and the ATO appears to have lost time although as usual they shared their time

iKS

allocation with Treasury, rendering it difficult to judge their total tialéocation

APRA maintainedts time allocation and the ACC@ere allocated slightly mee than in

October 2009 0 A Yl trangcdpt, s62tsitotalldBr@ 28R S R
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estimated and it appeared to have had a shorter hearing than for October 2009.

Time allocated per Regulator: October 2010
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Time allocated per Regulator
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3. Written questions on notice

October 2010 had a substantial inceeafor written questions on notice for the ATO, ASIC
and the ACCC.

The TGA received several written questions as usual. Given its short time allocation, this is

not surprisng, althoudh they did receive more time than in October 2009
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4.Differen ces in rate of taking on notice

FWA took the most questions on notice during October, followed by the ABCC. ASIC, APRA
and the TGA continued to have the highest percentages of questions asked which they took
on notice.

Questions taken on notice during hearing:
October 2010
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5.Timing of answers to questions taken on notice

The Committees required answers Y December 201Q@vith the exception of the

Senate Standing Committee oBnvironmentand Communicationsvhich examines
ACMA,who required their answers o8 December 2010The Legal & Constitutional
Affairs Committee also required their answers on 3 December but the ACC wealleot

to provide answers$or questions taken on noticthis hearing session.

RoLIA commends the Committessrveyedfor providing the dates of receipt of answers,

a relatively newaddition, and for providing extensive indexasquestions The answers

are now presented in a uniform format across the Committees, ensuring easy analysis
and cross referencingAt the end of this section RoLIA has now been able to produce
graphs for tle June 2010 and February 2010 submission of answers to questions on
notice. Some regulators were not able to be included in the earlier graphs due to their
Committees not giving dates or not defining whether the answer came from the
regulator or from the atcome it is managed undefhe ACC did not have any published
answers for the three hearing sessions studied.

The graph below shows the datanswerswere submitted to the Committee. At writing
date (18 Januarg011) several answerstill had not been gbmitted with the following
agencies still needing to answer questions:

1 ACMA(2 unanwered questions)

T ASIq14)

 APRA1)

The ATO and TGA were the only agencies to submit all answers on or before the due date
for the October 2010 hearing session

During he October hearings sessioreveral agencies were asked to explain lateness of
submitting answers to earlier hearing sessians |j dzS & G A 2 yASIC 236 nof geti A OS
submitted its answer to this question and Treasury, who undertook to investigate
latenessof APRA answers, has also not submitted their answer. Thepfdv@led an

answer on latenesg KA OK OFly 06S NBIFIR Ay GKS WwdzZ S 271
report.



Submission dates of answers to questions on
notice:October 2010 hearing session
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Questionsfrom October 201@vith answers still outstanding at 18 January 201

Agency Question number | Question content
APRA SBT 15 Business lending
ASIC SBT 9 ASIC Guidelines
SBT 11 ASIC Guidelines
SBT 21 LKM Capital
SBT 22 Section 420A
SBT 24 Phoenix
SBT 31 Managed Investment Schemes
SBT 64 Late answers to questions on notice
SBT 67 Consultation paper related to Mortgage Exit Fee
SBT 69 Cooper Review
SBT 141 Election Commitments
SBT 190 Short Selling Ban
SBT 196 Claims lodged with ASIC RE unfair contracts
SBT 197 Supervision of market lending
ACMA 38 Referrals taate online content
43 Voluntary euthanasia content




Number of answers submitted
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Submission dates of answers to questions on
notice: June 2010 hearing session
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ASIC BET- 336 Frozen Funds # 3

ACCC BET- 294 Petrol
BET- 221 Unit pricingcode of conduct
BET-76 Petrol Pricing

The June 2010 hearing session answers foCaimittees were late for alegulators, with

only ACMA submitting answers before the due date. In theecaf the Economics
Committee, egulators were given an exr20 days to submit answers because of the
Government caretaker period. The date in the graph, 20 August 2010, is the updated date
after the extension was given.



Number of answers

submitted

Submission dates of answers to questions on
notice: February 2010 hearing session
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Thereare no questions outstanding for the February 2010 session. The ACCC was the only
regulator to submit all oftheir answers on or before the due date in the February 2010
session. The ACMA and APRA aidgamitted answers before the due date but several of
their answers were late.



6.Differences in rate of questions asked

ACMA took appmimately half tle questions compared to October 2009, and this is in all
likelihood the result the halving of iteme allocation.The ABCC experieed a similadrop
in questions.

TKS ¢D! Q& Ay ONSE likaySexplayied hytztéaréndedn/tie alfocated asis

1 { L/ Q& Ay ONBI arbgbers remaingd SimilardeSCeiober22¢09 which fits the

fact they had similar time allocatian & R2Sa GKS '/ // Qa af A3IKID{
slight increase in time

C2 | quénber ofquestiors declinedby almost 50 per centThe ATO also experienced a
substantial reduction in questions compared to last year
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7. Total Senator questions

In October the Senator who asked the most questions of the surveyed regulators was
Senator Abetz, followethy Senators Bushby, Cameron and Xenophon in that order. The
2010 overall graph has these same Senators in the same order leading the questioning.

The 2009 overall graph had different results with Senator Bushby leading the questioning in
2009, followedby Senatos Joyce, Brandis and Cameron in that or@oin essence four
Senators have major carriage of scrutiny for our regulators.

Senators who asked questions in
October 2010 hearing session
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8. Which senators focus on which regulators



