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Introduction
“…the prophetic scholar has his amused revenge when practice
propounds theory. Necessity is the mother of discovery. And so, this
illegitimate exotic, administrative law, almost overnight overwhelmed
the profession, which for years had been told of its steady advance by
the lonely watchers in the tower.” F Frankfurter, “The task of
administrative law” (1926-27) 75 Uni of Penn Law Rev 614 at 6162
So wrote Felix Frankfurter in 1927 while still holder of the chair at Harvard Law
School. The revolution in administrative law in this country was to take place
much later. While Else-Mitchell in his paper in 1965 at the Commonwealth and
Empire Law Conference might be cast in the role of the “prophetic scholar”,3 the
catalyst for change was the Report of the Kerr Committee in 1971, followed
shortly thereafter by the more conservative recommendations in the Bland and
Ellicott Reports.4 The Kerr Committee, established on the recommendation of
the then Solicitor-General, Sir Anthony Mason,5 imagined a bold new structure
for administrative law in Australia. This was a structure built on the values of
lawfulness, impartiality, transparency and accountability in accordance with the
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-2requirements for decision-making in a society governed under the rule of law.6
And this was a structure largely implemented with bi-partisan support through
successive governments of both persuasions. It remains fundamentally intact to
the present day.
It is useful then to start with a brief return to the genesis of modern
administrative law in Australia in the early 1970’s to identify the principal
concerns underlying those reforms, and the values and concepts that they
embody. While I would suggest that those values and concepts remain
relevant, in many instances they fall to be applied in a very different context
today. Technological advances, in particular, impact on the way in which many
millions of administrative decisions affecting individual rights and liberties are
made each year and, indeed, on the very nature of the decisions that may be
made. This is the topic that I intend to consider in the second part of my paper
today, acknowledging that what I will say draws in part upon the work of the
Administrative Review Council. In this regard, while the Kerr Committee may
readily be forgiven for not envisaging that challenges of the kind posed, for
example, by the advent of the internet may arise, it recognised the inevitability of
changes to the environment in which administrative law operates and sought to
accommodate this by providing for a continuing supervision of the system by
that key body.7

The “Vision Splendid”: The reforms of the 1970’s
The	
  historical	
  context	
  
“The backdrop for the [Kerr] Committee’s study”, as Robin Creyke and John
McMillan explained on the 25th anniversary of the Kerr Report:
“… was a Commonwealth system of public law that comprised the
High Court and a few specialist tribunals, but little else. It was a
system with a century-old tradition of reliance on ministerial and
parliamentary control as the principal and ultimate safeguard of the
interests of the citizen in administrative decision-making.
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-3…The dramatic post-war expansion of Australian government had
created new pressures that demanded a fresh response. The growth
of discretionary power had also altered the balance between citizen
and government in a way that threatened the ideals of accountability
and administrative justice. Innovation was required.”8
Nonetheless innovation is not always welcome and the initial response to the
Kerr Report has been described as “cool”. 9 Indeed, one commentator has
suggested that it might have languished on dusty shelves in the Parliamentary
library but for the change of government in 1972 bringing in a new political
climate and focusing the spotlight on human rights and public administration.10
It was, thus, only a short time after its election that the Whitlam government
signed the Convention on the Elimination of Racial Discrimination and the 1966
Covenants on Human Rights – the United Nations Covenant on Civil and
Political Rights, and the Covenant on Economic, Social and Cultural Rights.
And in 1973, in its first appearance as a party in the International Court of
Justice, Australia with New Zealand sought to halt atmospheric nuclear tests by
France in the South Pacific Ocean, focusing international attention on the
dangers posed by the tests to human life and the environment.11
On the domestic front, 1973 saw the establishment of the Australian Legal Aid
Office and the Australian Law Reform Commission, with Michael Kirby, then a
Deputy President of the Arbitration Commission, appointed as the first Chairman
following a chance meeting with Lionel Murphy (then Attorney-General) in a lift
in the Attorney-General’s building in Canberra.12 This was also a time of hotly
contested debate – then as now - on the question of whether Australia should
have a Bill of Rights.13
However, the reforms to the Australian administrative law system received bipartisan support. The recent Political Memoirs of Malcolm Fraser, co-authored
with Margaret Simons, chronicle that it fell to the Fraser government to appoint
the first ombudsman in March 1977, to set up the Administrative Appeals
Tribunal, and to bring the AD(JR) Act enacted in 1977 into force in October
198014- reforms said to have succeeded “despite the bitter opposition of the
public service and the reservations of many in cabinet.”15
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Key	
  values	
  and	
  their	
  place	
  in	
  the	
  new	
  administrative	
  law	
  system	
  	
  
The central premise of the Kerr Committee was eloquently summed up by
Professors Creyke and McMillan in stating that “…administrative justice and
accountability – correcting defective decisions and assuring the public that the
rule of law was safeguarded - were the central objectives of administrative
law.”16 These can be identified more particularly as lawfulness, fairness,
rationality, impartiality, transparency, and accountability, the last of which is an
essential aspect of our democratic system of government.17 Measured against
these objectives, the Kerr Committee found that existing mechanisms were
inadequate to ensure justice for the individual subjected to the vast array of
powers and discretions created in the post-war era. It recognised that judicial
review alone could not provide adequate review of administrative decisions,
being constrained to review of the legality of the decisions,18 and that
independent external merits review with its capacity to correct factual error was
essential to ensure the accountability of public administrators in the exercise of
those powers.
Recognition of these factors lay at the heart of the Committee’s approach and
reflected the universal experience of other common law countries. It was the
basis on which the Committee adopted a holistic approach to the subject of
administrative law with its recommendations ultimately directed at the creation of
a comprehensive and integrated system,19 notwithstanding that its terms of
reference were directed to review of administrative decisions by courts.20 Its
approach in this regard was to shape the way in which administrative law was
conceived thereafter.21
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Operation of the system in changing times
Past	
  and	
  future	
  challenges	
  
The core values that underpinned the package of reforms created in
consequence of the work of the Kerr Committee remain intact, as do the
essential elements of the framework of the administrative law system giving
effect to those values: external merits review by independent and impartial
tribunals, judicial review, the handling of complaints and systemic review by the
Ombudsman, the right to reasons (central to arming the citizen with effective
remedies and improving the quality of decision-making) and freedom of
information, together with oversight of the system by the Administrative Review
Council.22
Nonetheless the environment in which the administrative law system operates is
constantly evolving, and self-evidently administrative law must respond and
adapt. We have seen such changes as the corporatisation and contracting out
of government functions,23 and the resurrection24 and fall of the privative clause
first at the federal,25 and more recently, at the State, level.26 Improving the
quality of decision-making at the “grass-roots” and prevention of error have also
come to be given greater emphasis, and to be pursued as separate and distinct
objectives through moves such as improved training, client service charters,
internal review, and the establishment of the Council of Australasian Tribunals.27
Key current issues include:
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•

the growth of soft law such as guidelines and codes;28

•

the movement towards imposing statutory preconditions and
requirements on the making of delegated legislation so as increasingly to
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powers;29
•

the role and utility of the grounds of review in the AD(JR) Act in light of
the modern jurisprudence on jurisdictional error and the adequacy of the
present right to reasons in s 13 of the AD(JR) Act as “one size fits all”
approach30 – issues that may well be considered in the near future by the
ARC which has placed judicial review on its agenda; and

•

the manner in which technological developments such as the internet
and computerised systems impact on administrative decisions, to which I
will turn in a moment.

However, before doing so, it should be said that the capacity of the ARC to
continue to supervise the health of the system and to provide a path forward in
response to such challenges remains dependent on the provision of adequate
resources – a point emphasised recently, for example, by Sir Anthony Mason,
one of the architects of modern administrative law, when speaking at the recent
national forum held by the Australian Institute of Administrative Law.31
So what then are the features of the technological era that might interface with
administrative law, and how precisely might that occur?

Computer	
  aided	
  decision-‐making	
  
The sheer volume of primary decisions made each year guarantee that the use
of computers and the internet in decision-making will continue to expand. For
example, in 2008/09, Centrelink granted 2.7m new claims and completed in
excess of 3.8m reviews of eligibility and entitlement (a reduction from 4.4m
reviews in the previous year due to resources being diverted to respond to
national disasters and emergencies).32
Computers and the internet can be employed at different stages of the decisionmaking process.
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•

First, applicants are frequently given the option of lodging an on-line
application form, or may be given computer or phone self-service
options33 (the most frustrating form of which is unquestionably voice
recognition software!).

•

Secondly, the decision-maker may correspond with the applicant by
email, such as to seek further information, or advise of a hearing or

See e.g. the requirements imposed by s 303EC of the Environment Protection and
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-7decision, and at least some of these responses may be automatically
generated by the government agency’s computer system.
•

Thirdly, they may guide the user through different alternative pathways,
closing off irrelevant options as the user progresses through the
programme.

•

Fourth, they may provide commentary for the decision-maker on the
legislation, cases and policy.

•

Finally, computer programmes may be devised to determine whether all
or part of the criteria for the decision are met depending on the
information input by the applicant, a third party or the decision-maker, or
alternatively may recommend a decision to the decision-maker.34

It is probably a fair guess that virtually all administrative decisions made today
employ computers or the internet in at least one of these ways, and the number
of decisions that employ computers in the actual decision-making process is
certainly increasing. Agencies making extensive use of expert systems include
Comcare, the Department of Veterans’ Affairs, Centrelink and the ATO.35
Properly programmed, they may apply rules based criteria to primary data
consistently and accurately, and deal with applications quickly, efficiently and in
a more cost effective manner, particularly where high volumes of decisions must
be made.36 (I leave aside for the moment the more difficult questions that attend
the potential use of automated systems in discretionary aspects of decisionmaking involving value judgments.37)
However, in a recent paper, Justice Downes identified three potential problems
where decisions are computer aided that may affect good decision-making:
“First, the wrong data may be entered on the computer. Secondly,
the right data may be wrongly entered. In both cases the absence of
all of the entries on paper makes verification more difficult. Thirdly,
the computer may be incorrectly programmed.”38
As to the last of these, the complexity of modern legislation renders accurate
programming highly problematic. Difficult questions of statutory construction
may add yet further layers of complexity and uncertainty, as may the need to
ensure that the programme will be completely up-to-date at all times, while
applying amended statutory rules only to those cases where they apply.39 It is
34
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38
The Hon Justice Gary Downes AM, “Looking Forward: Administrative Decision
Making in 2020”, Australian Corporate Lawyers Association 2010 Government Law
Conference, Canberra, 20 August 2010.
39
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good administrative decision-making, but also to the making of a lawful decision.
Furthermore, asking the right question will be of no avail if data is incorrectly
entered, or errors in the data itself are entered. In this regard, verifying data
entry and subsequently accessing that data pose particular problems. As
Justice Downes also pointed out, “[w]hat the problems require is systems to
enable verification that data has been entered correctly and systems which will
reproduce records of the processing of the data.”40 The use of automated
systems of decision-making also requires attention to who makes the decision,
the risk being that, absent specific legislative authority, it may not be lawful to
delegate decision-making to a computer system.41 The use of such systems
may also engender a culture of complacency in the accuracy of computer
generated decisions. A recent example that comes to mind in the private sector
are the reports of overcharging by one of the major banks of private customers
over seven years as a result of computer error.
In its ground-breaking report on Automated Decision-Making in 2004, the ARC
sought to address these kinds of issues. It identified twenty-seven best-practice
principles as to how systems should be designed and maintained consistently
with administrative law values, and recommended that expert systems provide a
comprehensive audit trail42 and that their utilisation should be subject to
independent scrutiny.
But as these kinds of concerns highlight, the use of automated decisions poses
particular challenges for transparency and accountability. How, for example,
does a statement of reasons adequately reveal the automated aspects of the
decision-making process so as to enable the recipient to determine whether
those aspects of the decision were correctly made?
Furthermore, the use of computers at earlier stages of the decision-making
process may also raise issues. To give a practical example that has arisen
recently, the questions asked or information provided on an on-line form may
differ from that contained in hard-copy forms, potentially to the disadvantage of
those lodging on-line forms. Moreover, the ARC warned against the risk that the
use of such systems should not be to the disadvantage of some users who may,
for example, have low literacy skills or lack access to new technologies.43

Personal	
  data	
  and	
  government	
  in	
  the	
  digital	
  era	
  
Finally, a discussion of the interface between administrative law and the digital
era would not be complete without at least some mention of the expanded
capacity of government agencies and others to acquire, store and exchange
personal data. These issues become particularly significant where information
40
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and Centrelink through the exercise of coercive powers. The principles
contained in the ARC’s 48th Report in May 2008 provide a guide to government
agencies and legislators to ensure fair, efficient and effective use of these
powers,44 including on such issues as the appropriate trigger threshold for their
use and on exchange of information between government agencies so as to
ensure that those thresholds are not circumvented.45 Furthermore, the many
avenues now available through technological advances by which personal
information can be obtained without the knowledge of the person concerned,
such as through monitoring of internet sites, email or phone tapping, emphasise
the need for vigilance in ensuring that compulsive powers are conferred and
exercised in a manner consistent with fundamental administrative law values.

Conclusion
The architects of the bold new blueprint for Australian administrative law
understandably failed to anticipate the digital era. However, as Frankfurter
wrote in the passage with which I began, “Necessity is the mother of discovery”.
And so in responding to the challenges and opportunities that new technologies
radically reshaping the way that society and government work and interact, we
return to the fundamental values which are the bedrock of our system of
administrative law. Adherence to these values not only provides protection for
individual rights, as the Kerr Committee intended, but is essential to the
maintenance of public confidence in the executive and the rule of law in a
modern democratic society.
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